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MASS INCARCERATION:
SEIZING THE MOMENT FOR REFORM *

INTRODUCTION
The United States has the highest rate of incarceration in the world. 1 Our country has only
5% of the world’s population, yet we incarcerate 25% of the world’s prisoners. In real numbers,
that statistic translates into 2.3 million people behind bars. There are currently five times as many
people incarcerated now than there were in 1970. 2
While no one doubts that incarceration is generally appropriate to protect society from
those who commit violent offenses, it has, unfortunately, become the default remedy for a host of
non-violent offenses in instances where other more effective remedies are available. W hile the
adverse effects of this approach have been felt by many, our country’s massive and reflexive use of
incarceration as the solution to all criminal problems has had a disproportionate (and devastating)
impact on African-American and Latino young men. African-Americans and Latinos collectively
account for 30% of our population, but they represent 60% of our current inmates. T he raw
numbers are striking: approximately one in every 35 African-American men, and one in 88 Latino
men is presently serving time behind bars (in contrast to one in 214 w hite men). 3 Studies have
also shown that our current levels of incarceration are shockingly expensive, costing taxpayers
billions and billions of dollars each year. Over-incarceration has other extraordinarily damaging
effects, including contributing to the poverty rate and long-term unemployment, and stigmatizing
those who have served time in prison in numerous ways.
We believe that the United States is at a critical juncture in the debate about mass
incarceration. T his Report, on be half of the New York City Bar Association, is intended to
highlight this historic opportunity and to urge federal and state leaders to make the reduction of
mass incarceration a top priority. S pecifically, as explained in greater detail below, we
recommend that:
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•

Congress and State legislatures repeal mandatory minimum sentencing provisions
or, at least, reduce substantially the length of the terms these provisions mandate
and the range of offenses to which they apply;

•

Congress and State legislatures reduce substantially the sentences recommended by
sentencing guidelines and similar laws for non-violent offenses;

•

Congress and State legislatures expand significantly the alternatives to prison
available to judges imposing sentences, including drug programs, mental health
programs and job training programs and, in cases of incarceration, expand
significantly the availability of rehabilitative services, including access to higher
education, vocational training and substance abuse and mental health services,
during and following incarceration so that individuals can successfully reenter
society and avoid recidivism;

•

Congress and State legislatures eliminate or reduce substantially financial
conditions of pretrial release. Incarceration at the pretrial stage, even for a f ew
days, has terrible downstream repercussions for individuals, disrupting lives and
leading to a higher likelihood of further incarceration, for longer periods and also
higher rates of rearrest;

•

Congress and State legislatures provide opportunities for individuals with
misdemeanor and non-violent felony convictions to seal those records to prevent
employer discrimination; and

•

the New York State Legislature should enact legislation to raise the age of juvenile
jurisdiction from 16 to 18 years old.

With the enactment of these changes, our country’s political leaders, sentencing judges, and
law-enforcement authorities can take a long and desperately needed step toward reducing the dire
consequences of mass incarceration. **
The New York City Bar Association has an extensive record of commenting upon and
testifying about statutes, programs and policies relating to the reform of both the federal and the
New York criminal justice systems. An Appendix to this Report summarizes the key recent
reports and comments in this area by the City Bar, and reflects our long-standing support for
legislative and other initiatives that will reduce over-incarceration, enhance the fairness of our
criminal justice system, reduce racial disparities in sentencing, and, at the same time, protect
public safety.

**

This Report addresses the broader issues presented by mass incarceration and is not intended as a comprehensive
analysis of all sentencing concerns that could be raised with respect to the entire range of criminal offenses.
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I.

Recent Bipartisan Efforts to Promote Reform Legislation

Bipartisan recognition has grown in recent years that our current levels of incarceration are
both enormously expensive and unjustified. The criminal justice system has been estimated to cost
taxpayers approximately $260 bi llion a year currently; such spending has grown 400% over the
past 30 years. 4 Average annual cost per inmate has been estimated to be almost $30,000 f or
federal inmates and approximately $60,000 for New York State inmates. 5 According to a recent
study by the National Academy of Sciences, corrections spending has “outpaced budget increases
for nearly all other key government services (often by wide margins), including education,
transportation, and public assistance.” 6
However, while the costs of mass incarceration soar, the benefits remain speculative and
uncertain. 7 Studies do not show any consistent relationship between incarceration rates and crime
rates. 8
At the federal level, Republicans, Democrats, and Independents are currently working
together to promote reform legislation. In 2014 and in 2015, t he “Smarter Sentencing Act” was
introduced in the Senate and House, with strong bipartisan support. 9 This bill would provide
urgently needed reform of current mandatory minimum sentences for drug offenses, which
The bill
represent a significant majority of all convictions carrying a mandatory minimum.10
would (1) reduce mandatory minimum sentences for many drug offenses by half or more; (2)
expand the availability of the “safety valve” so that more non-violent drug offenders may qualify
for a sentence below the mandatory minimum; and (3) permit current federal prisoners to seek
relief retroactively under the Fair Sentencing Act of 2010, which reduced the gross racial disparity
in sentencing for cocaine-based or “crack” offenses.
Reforms such as the Smarter Sentencing Act would also save taxpayers billions of dollars.
The Congressional Budget Office estimates that the Smarter Sentencing Act would lead to prison
cost savings of approximately $4 billion over 10 years, while the Department of Justice estimates
potential prison cost savings as high as $7.4 billion over 10 years and as much as $24 billion over
20 years. 11
The Obama administration has made criminal justice reform and the problem of mass
incarceration a top policy issue since at least 2013, when then-Attorney General Eric Holder
announced initiatives for a “smarter” approach to crime and incarceration. 12 The Justice
Department, for example, modified its charging policies so that low-level non-violent drug
offenders will no longer necessarily be charged with the most serious crime that could be charged
against them. Most recently, on J uly 14, P resident Obama gave a major speech during the
NAACP’s annual convention on t he moral and economic imperative to reduce the prison
population. T he President called for expanding opportunities for young men of color, easing
mandatory minimum sentencing and restoring voting rights for offenders. 13
Legislative activity has increased in recent months in an effort to reach an appropriate
compromise package on reforms that can be sent to the President. 14 For example, in late June,
Representatives Jim Sensenbrenner (R-WI) and Bobby Scott (D-VA) introduced the “SAFE [Safe,
Accountable, Fair, Effective] Justice Reinvestment Act of 2015” in the House of Representatives.
With 39 bipartisan co-sponsors to date, this bill is modeled on reforms already enacted in certain
3

states. The bill offers a different approach to sentencing reform than the Smarter Sentencing Act:
rather than reduce mandatory minimums by half, it w ould limit the application of mandatory
minimums to only high level drug traffickers rather than low-level offenders. 15 In addition, the bill
would, among other things, expand eligibility for pre-judgment probation; promote greater use of
probation for lower-level offenders; promote greater use of alternative drug courts, courts for
veterans, mental health courts and similar programs; expand various programs designed to reduce
recidivism through in-prison education and post-prison supervision; and create performance-based
funding grants for states.
II.

The Root Causes of Mass Incarceration

The increase in incarceration rates can be traced principally to two legal developments: (1)
16
an increase in the number, and length, of prison sentences, and (2) an increase in sentencing
ranges for violent and non-violent offenses, particularly as a result of the wide adoption, beginning
17
in the 1970s, of mandatory sentencing laws.
Taking discretion away from sentencing judges,
these laws imposed mandatory minimums, often on f irst-time offenders, and required life
sentences for certain recidivists. 18 Other developments also played a significant role in the
precipitous growth of the prison population, including parole abolition, and the widespread
adoption of habitual offender and truth-in-sentencing laws. 19
A substantial portion of the increase in incarceration since 1980 stems from incarceration
for drug offenses. In federal prisons, for instance, 4,479 pe ople were incarcerated for drug
offenses in 1980, while 98,200 people were incarcerated for drug offenses in 2013 (more than a
20
2,000% increase). Additionally, while drug offenders comprised about 20% of the federal prison
21
population in 1980, they comprised about 50% of that population in 2013.
The voting public has generally supported robust spending on pr osecutions and
22
incarceration, and politicians have regularly tapped into that support by attempting to portray
themselves as “tough on crime.” T here are low voter-turn-out rates among those hit hardest by
23
mass incarceration—the poor, minorities, and the young.
Mass incarceration has also tended to benefit certain public and private employees, thus
providing powerful financial incentives among some constituencies to press for continuation of
these policies. O n the public side, thousands of Americans work as corrections officers. This
24
group lobbies politicians (through pressure and donations) for “tough on crime” policies and
provides significant electoral support for politicians who support high prosecution and
incarceration rates.
On the private side, prison privatization has given some companies a strong economic
interest in mass incarceration. For example, the Corrections Corporation of America (“CCA”), the
largest private prison operator in America, operates 61 pr ison facilities (only the federal
25
government and three state governments operate more facilities).
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III.

The Devastating Collateral Consequences of Mass Incarceration

At this moment in our country’s history, there is an increasingly urgent interest in
addressing the societal consequences of mass incarceration. A s noted above, bipartisan federal
legislation has garnered strong support from organizations across the political and ideological
spectrum. The current focus is not only on t he budgetary costs of incarceration, but also on t he
immense adverse social consequences -- particularly on African-American and Latino populations
who have disproportionately borne the brunt of these policies. As noted above, African-American
males are six times more likely to be incarcerated than white males and 2.5 times more likely than
26
Hispanic males. Even a short time in jail can have disastrous consequences. Thus, for example,
recent studies have shown that pretrial detention, no matter how brief, can increase the likelihood
of a future prison sentence, severely impact an individual’s economic prospects, and promote the
possibility of future criminal behavior. 27 The existing regime also stigmatizes those who have
served prison time in numerous ways, again undermining the likelihood that these individuals will
be able to rejoin their communities as positive, self-supporting members of society. A prison
record is often a profound impediment to employment, thereby making it harder to avoid the
28
dismal cycle of recidivism.
The mass incarceration issue has resulted in a rare consensus among most major 2016
Presidential candidates that action must be taken now to begin to address these problems. T he
long term effects on e ach adult who has been incarcerated are often devastating, from the
immediate, such as loss of housing, to the long term, such as the loss of educational and
employment opportunities, federal and state social welfare benefits and a voice at the ballot box.29
And these effects are not limited to the incarcerated individual; they flow to the children, partners,
spouses and families of those incarcerated as well, thereby multiplying the negative consequences
of incarceration to a staggering percentage of the United States population.
There are significant obstacles standing in the way of addressing the collateral
consequences of criminal convictions and incarceration. Among these are the devastating effect of
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 ( the Welfare
Reform Law) 30 and the resistance to expanding eligibility for Pell grants, a f orm of federal
educational financial aid, to those who are incarcerated.
The Welfare Reform Law bars anyone convicted of a f ederal or state drug-related crime
from receiving federally funded food stamps (Supplemental Nutritional Assistance Program –
SNAP) or cash assistance (Temporary Assistance to Needy Families - TANF) for life, regardless of
whether the individual has completed his sentence, received clemency, overcome addiction or
gone on to be a law-abiding member of society. 31 The ban thus prevents those convicted of drug
crimes from accessing the very safety net that can help them through their recovery and reentry
into society, undermining efforts at rehabilitation. W hile certain states like New York have
“opted-out” of the federal ban, many states continue to deny such benefits to those formerly
incarcerated individuals. 32
The Federal Pell Grant program provides need-based grants for undergraduate and
postgraduate education. The program is named for Senator Claiborne Pell, who stressed the
importance of using education to reduce crime and noted that it “costs much less to educate a
prisoner than it does to keep one behind bars.” 33 He lost that debate and prisoners were excluded
5

from eligibility for the grants as part of the Violent Crime Control and Law Enforcement Act of
1994. 34 President Obama recently announced that the U.S. Department of Education will pursue a
pilot program to allow such grants for certain incarcerated individuals. 35
As the debate surrounding the loss of rights and benefits of those currently incarcerated and
previously convicted continues, we should not lose sight of one of the four traditional goals of the
criminal justice system: rehabilitation. It is in the interest of society, as well as of those convicted,
that we remain closely focused on building programs that will preserve and extend this important
purpose of punishment.
IV.

The City Bar Supports the Efforts of Our Public Leaders

The New York City Bar Association applauds and supports the efforts of those officials
who have taken the lead in raising concerns about, and calling for thoughtful reconsideration of,
certain federal and New York state criminal policies. Former Attorney General Eric Holder’s
direction to federal prosecutors to refrain from using the 21 U.S.C. § 851 sentencing enhancement
to induce guilty pleas, for example, is a constructive step towards reducing overzealous imposition
of mandatory life sentences. 36 F urther, the Justice Department’s support of President Obama’s
commitment to grant clemency to certain nonviolent drug offenders is another valuable step
towards redressing unduly harsh sentences imposed under the old regime. 37 The Southern District
of New York’s recent adoption of a pretrial pilot program for non-violent young adults, offering
counseling and social services, which is aimed at reducing, deferring or dismissing the charges in
appropriate cases, may also help reduce unnecessarily harsh sentences for young offenders. 38 This
follows the establishment by the Eastern District of New York of two similar programs in 2000
and 2012 to provide alternatives to incarceration for non-violent criminal defendants. 39
A number of our local leaders have supported a clear message from the top and have
implemented a number of valuable reforms. The City Bar praises the “Justice Reboot” initiative
undertaken by Chief Judge Jonathan Lippman of the New York Court of Appeals and Mayor Bill
de Blasio. T his initiative will reduce case delays, cut the Rikers Island jail population and
streamline the summons process. 40 Chief Judge Lippman also submitted legislation to the New
York State legislature in 2013 t hat would create a presumption against requiring bail for
defendants who are not a safety or flight risk. 41 In early July, New York City announced that it
will end the requirement of cash bail for low-level crimes. 42 Manhattan District Attorney Cyrus R.
Vance, Jr. has supported this change as a way to enhance fairness in the criminal justice system,
and his office has agreed to provide most of the initial $18 million for the new supervised release
program. 43
The City Bar applauds Governor Cuomo for accepting a series of twelve recommendations
made by his Council on Community Re-Entry and Reintegration which will address some of the
employment, healthcare, and housing barriers that are routinely faced by the formerly
incarcerated. 44 Further, the City Bar supports the work of Mr. Vance, along with that of Governor
Cuomo, Chief Judge Lippman, Mayor de Blasio, Police Commissioner Bratton, and many state
legislators, who have pushed to raise the age of criminal responsibility in New York to 18 instead
of 16. 45 The City Bar also applauds the efforts of the New York State Legislature for its 2010 law
making New York the first state in the nation to allow the vacatur of prostitution-related
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convictions for survivors of sex-trafficking. 46 More than sixty women have had their records
cleared in New York, and eighteen other states have now adopted similar statutes. 47
V.

Looking Back and Looking Forward

Recognizing that mass incarceration is a devastating problem is only the beginning.
Initiatives to address the issue must aim to ameliorate, to the extent possible, the harmful effects of
past policies and practices, while also looking forward to meaningful reforms that will prevent
similar missteps in the future.
We urge those in positions of authority to correct the mistakes of the past. For example,
the President and the Governor should use their clemency powers to commute sentences that are
simply far too long to fit the crime. When passing new common-sense criminal and sentencing
laws, Congress and state legislatures should consider making these changes retroactive. While our
court system has long placed great value on “finality,” this consideration must yield in the face of
the massive numbers of people serving long sentences for no reason other than the lack of a
mechanism to reconsider their case. O n the federal side, we must reassess the possibility of reintroducing parole. W hile debating how to make our criminal laws better, we must not leave
behind the many tens of thousands in our jails and prisons who could be released today without
posing a threat to anyone.
Looking forward, the City Bar urges political leaders to make every effort to ensure that the
mistakes of the past are not repeated. This perspective requires, among other things, that the legal
system refrain from vesting prosecutors with sole, unreviewable authority to trigger enhanced
sentences. It also means looking at the costs of incarceration, examining common-sense reforms
such as those discussed above, and accepting that good ideas for criminal justice reform can come
from unexpected sources. This Report outlines a few of the many good ideas that we believe will
move us closer to lower rates of incarceration. However, there are many more such ideas that are
worthy of serious consideration.
Whether we look back to fix the missteps of the past, or look forward to create better,
smarter criminal justice laws and sanctions – one thing is clear: change requires political courage.
We encourage all those with authority to make decisions to be courageous and bold in their reform
efforts.
VI.

Successful Initiatives

Consensus has been growing that it is possible – and necessary for our economy and
society – to both reduce crime and reduce the level of incarceration. 48 Since 2000, many states
have enacted reforms to achieve this goal, by focusing on a lternatives to incarceration for nonviolent offenders and parole violators. 49
In general, successful initiatives aimed at reducing mass incarceration have taken two
forms – legislative and policy changes (most common) and, less commonly, impact litigation. 50
Several states have passed numerous legislative reforms over the years that have not only raised
awareness of some of the issues surrounding mass incarceration, but have also resulted in the
release of thousands of prisoners and successfully reduced the overall prison population. 51
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CONCLUSION
The current levels of incarceration in the United States were not achieved overnight and are
not necessarily amenable to one overarching solution. It is clear, however, that maintaining the
status quo is not an option. The problems caused by our current criminal justice policies are multifaceted and will require multi-pronged, creative solutions to correct the inequities caused by the
existing regime as well as thoughtful proposals for reform going forward. We urge federal and
state leaders to take action to eliminate mandatory minimums, or at least reduce the length of those
terms and limit the range of offenses to which they apply, thus returning more discretion to
sentencing judges. W e urge our leaders to take the necessary steps to substantially reduce the
sentences recommended by sentencing guidelines and similar laws for non-violent offenses,
significantly expand the range of alternatives to prison available to sentencing judges, and to
provide opportunities to those convicted of certain offenses to seal the records of their convictions.
We also urge federal and state leaders to eliminate or reduce substantially financial conditions of
pretrial release, which can completely upend the lives of individuals and their families whether or
not they are ever convicted of a crime, and to restore sorely needed rehabilitative services aimed at
increasing the likelihood that those who have been incarcerated have a chance to successfully
rejoin their communities as productive members of society. Finally, we believe it is time for New
York to join the vast majority of states that have raised the age of juvenile jurisdiction from 16 to
18 years old, which will help reduce recidivism, be more cost-effective, and minimize the array of
collateral consequences now faced by youths charged as adults.
We are encouraged by the heightened focus from both sides of the political spectrum on the
problems associated with mass incarceration. In addition to enacting the specific reforms we have
noted, we urge leaders in the field to experiment with new approaches to these problems and to
remain open to innovative ways to address the profound effects on our society that the
phenomenon of mass incarceration has caused.
We hope this Report will prompt further experimentation and promote the exchange of
ideas. W e also hope the City Bar will be a resource and clearinghouse for such initiatives and
information. To that end, we will maintain on the City Bar’s website a special section devoted to
collecting and making available reports, legislative initiatives, data and other information relevant
to the continuing debate on mass incarceration.

September 2015
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APPENDIX
Over the last twenty years, the City Bar has been a k ey voice on the criminal justice
issues implicated by the rising rate of incarceration and the post-release difficulties facing those
who have served time in prison. Set forth below are summaries of the recent reports and
comments in this area.
•

June 1994 — Mandatory Minimum Sentences. In a 1994 l etter addressed to
Congressman Jack Brooks, the Criminal Law Committee advocated for reduced
mandatory minimums for low-level drug couriers and sellers with no significant
criminal records, no i nvolvement in violence, and no s ignificant role in any
substantial drug operation. 1

•

1996 — Bail Reform. In 1996, t he City Bar’s Criminal Courts Committee and
Corrections and Community Entry Committee issued a report opposing amendments
to New York’s statutory bail regime that would, among other things, run counter to
the presumption in favor of release in the least restrictive conditions. 2

•

January 2000 — Rockefeller and Predicate Felony Drug Laws. In a l etter
addressed to Speaker Sheldon Silver, City Bar President Michael A. Cooper
advocated for reform of the Rockefeller and predicate felony drug laws, including
restoring sentencing discretion to trial judges in most or all drug cases, making those
sentencing changes retroactive, reducing minimum prison terms for lower level drug
related offenses, and expanding funding for alternatives to incarceration. 3

•

November 2008 — Sealing of Drug Convictions. T he City Bar’s Criminal Law
Committee supported the conditional sealing of certain drug convictions in a 2008
report. It reasoned that such sealing would allow citizens of New York State the
opportunity to secure housing, employment, education, and vocational training that
would otherwise be unavailable by virtue of convictions. 4

•

July 2013 — Bail Reform. In a July 2013 report, the Criminal Courts Committee
and the Corrections and Community Reentry Committee advocated against the
passage of Bill A.6799/S.4483 because it would permit New York judges to set a
prohibitively high bail and/or preventively detain an accused without constitutionally
required procedural safeguards. 5

•

January 2014 — Parole. T he Corrections and Community Reentry Committee
drafted a letter in January 2014 to the Counsel of the Department of Corrections and
Community Supervision, advocating for improving the procedures of the state’s
Parole Board. The Committee urged the Parole Board to place greater emphasis on
individuals’ ability to reenter society; such an analysis would focus on t heir
accomplishments while incarcerated and evidence-based assessments of their re-entry
risk. U ltimately, beyond allowing ex-offenders the opportunity to reintegrate, that
approach would also likely result in significant savings by reducing inmate
population. 6
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•

February 2015 — Employment Discrimination Against Individuals With
Criminal Records. The Civil Rights Committee of the City Bar has long promoted
equal employment opportunities for applicants with criminal records in order to allow
more New Yorkers to successfully reenter the workforce. In February 2015, the City
Bar released a report supporting amending the NYC Administrative Code to prohibit
discrimination based upon arrest record or criminal conviction and to “ban the box.”7
On June 11, 2015, the New York City Council passed the “Ban the Box” bill, under
the Fair Chance Act, restricting use of criminal records in hiring. (The “box” refers
to the box to be checked on j ob applications that ask the applicant if he or she has
been convicted of a cr ime). The Act will prohibit employers from inquiring into
applicants’ criminal histories until later in the hiring process where such information
would be less likely to lead to unlawful discrimination.

•

March 2015 — Juveniles and the Justice System. T he City Bar has urged
increasing the age of juvenile jurisdiction from 16 to 18 years old, as is the law in the
vast majority of states. In a 2015 report titled, “Raising the Age of Criminal
Responsibility,” the City Bar noted “that raising the age will reduce recidivism; that
adult jails are dangerous for youth; that alternatives to incarceration are a m ore
effective and cost-efficient way to reduce youth recidivism than detention and
incarceration; that youth charged as adults face an array of collateral consequences
that prevent them from moving forward with their lives; and that raising the age will
help to reduce racial and ethnic disparities in our criminal justice system.” 8

•

June 2015 — Mandatory Minimum Sentences. Since 1994, the City Bar continued
to voice opposition to mandatory minimum sentences. These sentences: (1) limit the
discretion of district court judges in favor of a “one-size-fits-all” approach that
frequently results in unduly harsh and unjust sentences, particularly for drug offenses;
and (2) have resulted in enormous growth of the federal prison population and the
exacerbation of racial disparities in the treatment of federal offenders. In a June 2015
letter to the Chairs and Ranking Members of the Senate and House Judiciary
Committees, the City Bar expressed support for the Smarter Sentencing Act. The Act
would reduce mandatory minimum sentences for many drug offenses by 50-60% and
would ultimately reduce prison overcrowding and prison costs. 9

•

July 2015 — Sealing Misdemeanor and Non-Violent Felony Convictions. I n a
July 2015 C ity Bar report, the Criminal Courts Committee, the Criminal Justice
Operations Committee, the Corrections and Community Reentry Committee and the
Criminal Advocacy Committee expressed support for bill A.7030/S.5169, which
proposed additional opportunities for individuals with misdemeanor and felony
records in New York State to seal those records in order to prevent the likelihood of
employment discrimination. Similar to their endorsement of the “Ban the Box” bill in
February 2015, t he Committees demonstrated that the bill would enhance
employment opportunities for individuals with criminal histories, promote fairness,
preserve public safety, and undermine recidivism. 10
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